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Abstract 

The history of relations between the United States and Native nations is often divided by 
scholars into specific eras defined by the Congressional policy in force at the time. Each federal 
policy had profound consequences for tribes and their sovereign ability to manage their lands and 
resources. This article surveys the history of U.S./tribal relations through the lens of the 
Professors Joseph Kalt and Joseph William Singer's scheme of tribal sovereignty. Part I looks at 
how tribal sovereign rights to manage their people, lands, and resources have been recognized in 
varying degrees since the time of first contract with European nations and at how, when viewed 
as a whole, the history of federal Indian law fits precisely under the Kalt/Singer scheme. Part II 
examines the concept of de facto sovereignty and includes examples of how tribes are taking 
back control over their own futures. 
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I. Introduction 



According to Joseph P. Kalt and Joseph William Singer a tribe possesses three types of 
sovereignty: "de recto" sovereignty (sovereignty by moral principal or right,) "de jure" 
sovereignty (given by legal decree or legislative act,) and "de facto" sovereignty (sovereignty by 
practice). However, the history of relations between the United States and Native nations is 
often divided by scholars into specific eras defined by the Congressional policy in force at the 
time. Each federal policy had profound consequences for tribes and their sovereign ability to 
manage their lands and resources. For example, during the early encounter era, conflicts arose 
between Native peoples of the Americas and their European "discoverers" regarding the use and 
ownership of land. 

While at the beginning of the seventeenth century tribes enjoyed a relatively autonomous 
existence, exercising dominion by right as true owners of their lands, by the 1800s European "de 
recto" or moral politics and alleged superiority over savages had placed tribes under the care and 
protection of the United States. 4 Armed with royal patents and the moral rationalizations of 
Vattel, Locke, and Blackstone, colonists in the New World set out to tame, take, and profit from 
the wasteland that Indians did not have the sense to develop. 5 This concept of protection and 



2 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 5 (Harvard Project on American Indian Economic Development) (2004). 

3 See, e.g. David H. Getches, Charles F. Wilkinson, Robert A. Williams, Jr. and Matthew L.M. Fletcher, Cases and 
Materials on Federal Indian Law, 6 th ed. (Thomson West) (201 1) (organized by policies reflected as the Marshall 
Trilogy, the Reservation/Treaty-Making Period, Allotment, the Indian Reorganization Act, Termination, and Self- 
Determination). 

4 See, e.g., Treaty with the Cherokees, 7 Stat. 18 (Nov. 28, 1785) ("The said Indians for themselves and their 
respective tribes and towns do acknowledge all the Cherokees to be under the protection of the United States of 
America, and of no other sovereign whosoever."); See also Robert A. Williams, Jr, The American Indian in Western 
Legal Thought: The Discourse of Conquest, 40-41 (Oxford University Press 1990). Professor Williams states that 
as early as the time of the Crusades, discovered indigenous peoples, considered then to be savages, infidels, and 
pagans, were viewed as possessing rights to their lands only if they believed in the one true God and his Vicar the 
pope. Id. By denying the authority of the true God, pagan nations lacked "dominium" or lordship over their lands 
and did not have the property rights that sovereign Christian nations possessed. Id. 

5 Vattel held that every nation was bound by natural law to cultivate land and that those peoples who "disdain the 
cultivation of the soil and prefer to live by plunder . . . [or] seek to live upon their flocks and the fruits of the chase . 
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support would begin to erode Indian authority over their territories as age old notions of inferior 
rights to land found their way into federal law becoming the foundation for United States/Native 
nation relations as we know them today. 

This article surveys the history of U.S./tribal relations through the lens of the Kalt/Singer 
scheme of tribal sovereignty. Part I looks at how tribal sovereign rights to manage their people, 
lands, and resources have been recognized in varying degrees since the time of first contract with 
European nations and at how, when viewed as a whole, the history of federal Indian law fits 
precisely under the Kalt/Singer scheme. Part II examines the concept of de facto sovereignty and 
includes examples of how tribes are taking back control over their own futures. For many tribes, 
de facto sovereignty, that is, the return of genuine decision-making control is just beginning to be 
realized. 

EE. Tribal Sovereignty, Then and Now. 

Tribal sovereign rights to manage their people, lands, and resources have been recognized 
in varying degrees since the time of first contract with European nations. Beginning with 
agreements of trade and protection entered into prior to the establishment of the United States as 
a republic free from British rule, it was in the interest of newly arrived Europeans to treat tribes 
as autonomous nations with the right to manage their own affairs. 6 Indian dealings with their 



. . may not complain if other more industrious Nations . . . should come and occupy part of their lands." Emmerich 
Vattel, Law of Nations, Book I, Ch. VII, (1758) in Concerning the Indians Lately Discovered, Occasional Paper No. 
15, pp. 47-48 (S. Lyman Tyler, ed. (University of Utah) (1980)). Locke stated that without improving land by 
agriculture Native nations of America were "King of a large and fruitful Territory [who] feeds, lodges, and is clad 
worse than a day Labourer in England." John Locke, Two Treatises of Government, p. 294, 296-297 (Peter Laslett 
ed.) (Cambridge University Press 1988) (1690); See also William Blackstone, Commentaries on the Law of 
England, 2-11 (1766), in Robert C. Ellickson, et al., Perspectives on Property Law, p. 45 (3d ed. 2002) (holding 
bible as "true and solid foundation of man's dominion over external things," for it clearly stated God gave man 
"dominion over the earth, and over the fish of the sea, and over the fowl of the air, and over every living thing that 
moveth upon [it]"). 

6 Robert A. Williams, Jr., Linking Arms Together: American Indian Treaty Visions of Law and Peace, 1600-1800, 
p. 122 (Oxford University Press) (1997) (noting successful treaty enabled both sides to rely on "security, peace, and 
happiness" in hostile dangerous new world). 
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"discoverers" reflected assurances that each would respect the other in their rights to self-rule. 
Over time, though the legal concept of tribal sovereignty remained more or less intact, this 
recognition was altered as the United States assumed greater and greater authority over Indian 
lands. 8 

Though a complete examination of the structure of United States and tribal relations is 
beyond the scope of this article, this section will explore these historical relations through the 
lens of Kalt and Singer's three types of sovereignty: "de recto," sovereignty by moral principal 
or right; "de jure," sovereignty by legal decree or legislative act; and "de facto," sovereignty by 
practice. 9 These relations have been at times positive, at other times very destructive to tribal 
rights of self-governance and have had profound effects on the ability of Native nations to 
protect their people, and the lands and resources on which their cultures depend. 

A. De recto (sovereignty by moral principle or right) 
Although we have been masters of our lands since time immemorial, the land and its fruits have 
never been simply for the taking but are elements of our responsibility for stewardship of the 
lands that the Creator has provided for us . . . We strive to protect the land and all the life forms 
that it supports. 10 

As this statement by White Mountain Apache Chairman Ronny Lupe supports, tribes 
have long regarded themselves as sovereign nations with the responsibility of caring for their 



7 Robert A. Williams, Jr., Linking Anns Together: American Indian Treaty Visions of Law and Peace, 1600-1800, 
p. 47 (Oxford University Press) (1997) (stating encounter era diplomacy involved negotiating peace, strategic 
alliance, commercial trade, prisoner exchange and rights of passage through alien territory). 

8 Stephen Cornell and Joseph P. Kalt, Two Approaches to Economic Development on American Indian Reservations: 
One Works, the Other Doesn 't, JOPNA No. 2005-02, p. 14 (Harvard Project on American Indian Economic 
Development) (2006). 

9 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 5 (Harvard Project on American Indian Economic Development) (2004).. 

10 Testimony of Ronny Lupe, Chairman, White Mountain Apache, before the U.S. Senate Committee on 
Environment and Public Works Subcommittee on Drinking Water, Fisheries, and Wildlife, 104 th Cong., July 13, 
1995. 
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people, resources, and lands. However, Dean B. Suagee reminds us that because tribal cultures 
are embedded in land and its resources, scholars often can't decide whether tribes were the 
original environmentalists or whether their values and practices simply enabled them to provide 
for their needs and the needs of generations to come. 11 

Be that as it may, it is clear that tribal control over their people and territories was and is 
today a critical aspect of their sovereignty. Unlike European defined notions of land 
management, which focused on total dominion over nature, Indian management generally took 
into account their unique relationship with the land, which included legal, political, cultural, and 
spiritual dimensions. According to some scholars, indigenous sovereignty often was based upon 
a "mutual respect among communities for the political and cultural imperatives of nationhood - a 
flexible sharing of resources and responsibilities in the act of maintaining the distinctiveness of 

1 2 

each community." 

History reveals that European nations had very different concepts of indigenous peoples' 
rights to self-governance and the management of their lands and resources than did the 
indigenous peoples themselves. Robert A. Williams, Jr. states that as early as the time of the 
Crusades, discovered indigenous peoples, considered then to be savages, infidels, and pagans, 
were viewed as possessing rights to their lands only if they believed in the one true God and his 
Vicar the pope. By denying the authority of the true God, pagan nations lacked "dominium" or 



11 Dean B. Suagee, The Cultural Heritage of American Indian Tribes and the Preservation of Biological Diversity, 
31 Ariz. St. L.J. 483, 488 (1999). 

12 Ed Goodman, Protecting Habitat for Off-Reservation Tribal Hunting and Fishing Rights: Tribal Co-Management 
as a Reserved Right, 30 Envtl. L. 279, n. 271 (2000) quoting Gerald R. Alfred, Heeding the Voices of Our 
Ancestors: Kahnawake Mohawk Politics and the Rise of Native Nationalism, p. 102 (1995); See also Lorie M. 
Graham, An Interdisciplinary Approach to American Indian Economic Development, 80 N.D. L. Rev 597, 615 
(2004) (footnotes omitted) (stating that prior to conquest and colonization, tribal societies planned their communities 
in accordance with a communal doctrine that emphasized values associated with territory, land-tenure, and 
stewardship rather than on the "privileges associated with private property rights" that European nations relied on). 

13 Robert A. Williams, Jr, The American Indian in Western Legal Thought: The Discourse of Conquest, 40-41 
(Oxford University Press 1990). 
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lordship over their lands and did not have the property rights that sovereign Christian nations 
possessed. 14 This European common law, as restated in papal bulls and other legal documents, 
was passed down through the ages and used as de recto or moral justification for the conquest 
and colonization of indigenous peoples around the globe, including the New World. 15 

Other historical scholars, including Franciscus de Victoria, questioned papal authority 
over discovered indigenous peoples. The Pope, Victoria wrote, had secular power only in 
subservience to spiritual matters. 16 While a Christian could not deny his jurisdiction, the Pope 
had no spiritual power over "barbarians" and therefore had no temporal power to seize their 

1 7 

lands. Victoria held that title by discovery was good only in connection with uninhabited 
regions and that discovered non-Christian peoples had "dominion in both public and private 
matters, just like Christians." Emmerich Vattel wrote that to be given position in the world a 
society need only "govern itself by its own authority and its own laws." 19 However, European 
nations found little difficulty in reconciling themselves to the adoption of "any principle which 
gave them ample scope to their ambitions, and employed little reasoning to support it." The 



Robert A. Williams, Jr, The American Indian in Western Legal Thought: The Discourse of Conquest, 40-41 
(Oxford University Press 1990). 

15 See Innocent IV, Commentaria Doctissima in Quinque Libros Decretalium, quoted in David H. Getches, Charles 
F. Wilkinson, Robert A. Williams, Jr. and Matthew L.M. Fletcher, Cases and Materials on Federal Indian Law, 6 th 
ed., p. 45 (Thomson West) (201 1) (stating lands possessed or owned by infidels could lawfully be invaded if the 
infidels violated natural law, did not admit Christian missionaries, or did not obey the will of God as commanded by 
the pope); See also King James I, First Virginia Charter, available at 

http://www.law.ou.edu/ushistory/vchartl.shtml (entrusting first Virginia colony to bring North American native 
peoples to human civility through knowledge and worship of the true God). 

16 Franciscus de Victoria On the Indians Lately Discovered, pp. 136-139 (1532), in Concerning the Indians Lately 
Discovered, Occasional Paper No. 15, p. 61 (S. Lyman Tyler, ed. (University of Utah) (1980)). 

17 Franciscus de Victoria On the Indians Lately Discovered, pp. 136-139 (1532), in Concerning the Indians Lately 
Discovered, Occasional Paper No. 15, pp. 62-63 (S. Lyman Tyler, ed. (University of Utah) (1980)). 

18 Franciscus de Victoria On the Indians Lately Discovered, p. 128 (1532), in Concerning the Indians Lately 
Discovered, Occasional Paper No. 15, p. 46 (S. Lyman Tyler, ed. (University of Utah) (1980)). 

19 Emmerich Vattel, Law of Nations, Book I, Ch. I, (1758) in Concerning the Indians Lately Discovered, Occasional 
Paper No. 15, p. 222 (S. Lyman Tyler, ed. (University of Utah) (1980)). 

20 Concerning the Indians Lately Discovered, Occasional Paper No. 15, p. 2 (S. Lyman Tyler, ed. (University of 
Utah) (1980) (quoting Joseph Story, Commentaries on the Constitution of the United States; with a Preliminary 
Review of the Constitutional History of the Colonies and States, Before the Adoption of the Constitution, vol. 1 pp. 
6-7 (1833)). 
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principle adopted - tide by discovery - included papal notions that indigenous peoples had 
inferior rights to the land they possessed. 

The notion that tribes had inferior rights to land supported the philosophical clash as to 
property rights and resource management in the Americas. Vattel held that every nation was 
bound by natural law to cultivate the land and that those peoples who "disdain the cultivation of 
the soil and prefer to live by plunder . . . [or] seek to live upon their flocks and the fruits of the 
chase . . . may not complain if other more industrious Nations . . . should come and occupy part 

2 1 

of their lands." Tribal cultures that depended on wildlife and its habitat were seen as not 

22 

making effective use of the land. 

This was confirmed by John Locke, who counseled that the earth was given to men for 
their support and comfort and by expending labor in agriculture a man could claim all he 
cultivated as his property. The New World, Locke noted, was "wild woods and uncultivated 
wast[e]" and the natives who inhabited it were "rich in land and poor in all the comforts of 
life." 24 The greatest value of land, he stated, was the labor put into it, for "nature and the earth 

25 

furnished . . . almost worthless materials." According to William Blackstone, the bible was the 
"true and solid foundation of man's dominion over external things," for it clearly stated that God 
gave man "dominion over the earth, and over the fish of the sea, and over the fowl of the air, and 
over every living thing that moveth upon [it]." 



Emmerich Vattel, Law of Nations, Book I, Ch. VII, (1758) in Concerning the Indians Lately Discovered, 
Occasional Paper No. 15, pp. 47-48 (S. Lyman Tyler, ed. (University of Utah) (1980)). 

22 Dean B. Suagee, The Cultural Heritage of American Indian Tribes and the Preservation of Biological Diversity 
31 Ariz. St. L.J. 483, 532 (1999). 

23 John Locke, Two Treatises of Government, p. 286 (Peter Laslett ed.) (Cambridge University Press 1988) (1690). 

24 John Locke, Two Treatises of Government, p. 294, 296-297 (Peter Laslett ed.) (Cambridge University Press 1988) 
(1690) (stating that without improving land by agriculture Native nations of America are "King of a large and 
fruitful Territory [who] feeds, lodges, and is clad worse than a day Labourer in England"). 

25 John Locke, Two Treatises of Government, p. 298 (Peter Laslett ed.) (Cambridge University Press 1988) (1690). 

26 William Blackstone, Commentaries on the Law of England, 2-11 (1766), in Robert C. Ellickson, et al., 
Perspectives on Property Law, p. 45 (3d ed. 2002). 
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As opposed to tribes, who believed that the rights of a landowner must be tempered with 
responsibility to care for the earth, Euro-Americans regarded land as a commodity and believed 
they had an absolute right to take anything of value the land may yield. Armed with royal 
patents and the moral rationalizations of Vattel, Locke, and Blackstone, colonists in the New 
World set out to tame, take, and profit from the wasteland that Indians did not have the sense to 
develop. Vastly outnumbered, colonial governments realized that it would be to their benefit to 
develop relations with Native nations. In this way they could secure protection, both internally 
from non-allied tribes and externally from other European nations seeking the same territory. In 
addition, they could begin to acquire those lands in the name of their European sovereigns. 
1. Colonial Government-to-Government Relations 

After discovery of the New World, France, Spain, and England vied for territory in what 
would become the United States of America. Conflicts between the sovereign tribes of America 
and their "discoverers" inevitably ensued. For example, although the first colonists at 
Jamestown depended on the good will of the Tidewater tribes ruled by the Emperor Powhatan 
for their very survival, they were under instruction to bring the Indians to "human civility" under 
the sovereignty of England. Williams tells us that Powhatan viewed the intruders as potential 
allies that would strengthen his own empire, while at the same time, England saw Powhatan as a 
tool to expand British rule in Virginia. Nonetheless, very early on it became clear that for their 
own protection and survival colonists would have to create partnerships with tribes and treat 
them, at least initially, as sovereign nations. 

27 Dean B. Suagee, The Cultural Heritage of American Indian Tribes and the Preservation of Biological Diversity, 
31 Ariz. St. L.J. 483, 533 (1999). 

28 Robert A. Williams, Jr., The American Indian in Western Legal Thought: The Discourse of Conquest, pp. 206- 
212, (Oxford University Press) (1990); See also King James I, First Virginia Charter, available at 
http://www.law.ou.edu/ushistory/vchartl.shtml (entrusting first Virginia colony to bring North American native 
peoples to human civility through knowledge and worship of the true God). 

29 Robert A. Williams, Jr., The American Indian in Western Legal Thought: The Discourse of Conquest, pp. 206- 
208, (Oxford University Press) (1990) (describing attempt to crown Powhatan as English subordinate). 

8 



Agreements between early colonists and Indian nations, often in the form of treaties, 
were also plagued with problems. Language barriers and differing concepts of indigenous 
nationhood almost inevitably led to misunderstandings between the parties. Williams observes 
that Native nations viewed treaties granting land settlement rights as a pact harmonizing mutual 
interests and creating a relationship of trust with the Europeans. Europeans, on the other hand, 
saw the treaties as an expedient means of securing Indian lands "with the least conflict and 
expense." 31 According to Williams, Indians were seen as obstacles to the "survival and ultimate 
flourishing of the superior society white Americans assumed they were destined to create in 
America." 32 

As Europeans nations struggled for control of North America agreements between Indian 
and Euro- American governments were also used to form strategic military alliances. For 
example, in the French and Indian War, many tribes sided with the French in response to 
repeated intrusions into Indian land by the British. To try and counter this move, British 
commanders promised the Iroquois Confederacy that, in return for their allegiance, England 
would secure the tribes' western hunting grounds from white incursion. Following this war, 
King George used the Proclamation of 1763 to draw a boundary line intended to "quiet the minds 
of the Indians" and perhaps maintain the hard won peace of the frontier. 34 The Proclamation 
expressly reserved western lands for Indian use and forbade the purchase or settlement of those 



Robert A. Williams, Jr., Linking Arms Together: American Indian Treaty Visions of Law and Peace, 1600-1800, 
p. 130 (Oxford University Press) (1997). 

31 Robert A. Williams, Jr., Linking Arms Together: American Indian Treaty Visions of Law and Peace, 1600-1800, 
p. 130 (Oxford University Press) (1997) quoting Reginald Horseman, Expansion and American Indian Policy, 1783- 
7872, ix-x (1992). 

32 Robert A. Williams, Jr., Linking Arms Together: American Indian Treaty Visions of Law and Peace, 1600-1800, 
p. 130 (Oxford University Press) (1997). 

33 Robert A. Williams, Jr., The American Indian in Western Legal Thought: The Discourse of Conquest, pp. 234- 
235 (Oxford University Press) (1990). 

34 See David H. Getches, Charles F. Wilkinson, Robert A. Williams, Jr. and Matthew L.M. Fletcher, Cases and 
Materials on Federal Indian Law, 6 th ed., p. 60 (Thomson West) (201 1) (stating that in the hope of avoiding a costly 
Indian war, Britain formalized its policy of preventing settlement on Indian land because colonists in North America 
could not be trusted to prevent intrusions on Indian-occupied territory). 
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lands without permission from the Crown. Conflicts between colonists and the British 
government over control of these lands eventually led to the Revolutionary War and British 
supremacy over Indian nations passed to that of the newly founded United States. 

As Britain had before it, the fledging Republic recognized that it could not afford an 
Indian war. The Northwest Ordinance of 1787 provided that "utmost good faith shall always be 
observed towards the Indians [and] their lands and property shall never be taken from them 
without their consent. . ." Treaties also contained provisions protecting the right of Native 
nations to be secure in the ownership of their territories. 37 Foreign nations still posed a threat to 
the security of the new nation and the United States Constitution vested power in Congress to 
regulate commerce with Indian tribes. 38 Other acts provided that those who colluded with 
foreign nations "to induce [or] excite any Indian nation, tribe, or chief, to war against the United 
States" would be punished by fines and imprisonment. 

While at the beginning of the seventeenth century tribes enjoyed a relatively autonomous 
existence, exercising dominion by right as true owners of their lands, by the 1800s European "de 
recto" or moral politics and alleged superiority over savages had placed tribes under the care and 
protection of the United States. 40 This concept of protection and support would begin to erode 
Indian authority over their territories as age old notions of inferior rights to land found their way 
into federal law becoming the foundation for the de jure period of tribal sovereignty. 



" Royal Proclamation of King George (Oct. 7, 1796) available at 
http : //www . y ale . edu/la w web/a valon/proc 1 76 3 . htm . 

36 Northwest Territory Ordinance of 1787, 1 Stat. 51, Art. 3 (July 13, 1787). 

37 See, e.g., Treaty with the Six Nation.?, 7 Stat. 15, Art. II (Oct. 22, 1784) ("The Oneida and Tuscarora nations shall 
be secured in the possession of the lands on which they are settled."). 

38 U.S. Const, art. I, § 8. 

39 An Act for the Preservation of Peace with Indian Tribes, 2 Stat. 6 § 3 (Jan. 17, 1800). 

40 See, e.g., Treaty with the Cherokees, 7 Stat. 18 (Nov. 28, 1785) ("The said Indians for themselves and their 
respective tribes and towns do acknowledge all the Cherokees to be under the protection of the United States of 
America, and of no other sovereign whosoever."). 
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B. De jure (sovereignty by legal decree or legislative act) 
The allotment of land, the restriction of the power of alienation, the compulsory education of 
their children, the destruction of the tribal organization, the bestowment of citizenship, the 
repression of heathenish and hurtful practices, the suppression of outbreaks, and punishment for 
lawlessness are among the things which belong unmistakably to the prerogatives of the National 
Government. 41 

The formative years or "de recto" period of Indian and Euro-American relations provided 
the foundation for the "de jure" period of U.S./tribal relations. While colonial policies 
encouraged separatism between tribes and colonists, encroachments by non-Indians eager for 
land caused continued conflict between the fledging United States and Native nations. Tribes 
soon found the natural resources and habitat on which their cultures depended disappearing 
under the pressure of non-Indian settlement. Scholars often divide the history of federal Indian 
law into specific eras defined by the Congressional policy in force at the time. These eras 
include the Marshall Trilogy, the Reservation/Treaty-Making Period, Allotment, the Indian 
Reorganization Act, Termination, and Self-Determination. Each era of law and policy would 
have profound consequences for tribes and their ability to manage their lands and resources. 
1 . The Marshall Trilogy 

In the early nineteenth century three U.S. Supreme Court cases authored by Chief Justice 

42 

John Marshall laid the foundation for federal Indian law as it stands today. These cases, 
collectively known as the "Marshall Trilogy," adopted the European "Doctrine of Discovery" as 
U.S. policy and fixed tribes status as "diminished sovereigns" with inferior rights to the lands 



Thomas J. Morgan, U.S. Commissioner of Indian Affairs, Sixteenth Ann. Rep. (1891) at 6. 
42 Johnson v. Mcintosh, 21 U.S. (8 Wheat.) 543 (1823), Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831), 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). 
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they occupied in U.S. law. Under the Trilogy, tribes are "domestic, dependent nations," and 
have a unique relationship with the Federal Government, which has been characterized as that of 
a guardian and ward. 44 Under this trust relationship, tribes are protected against the power or 
infringement of state governments. 45 

Over time, the Marshall Trilogy expanded to include the principle that Congress has 
exclusive power over Indian affairs. 46 As "diminished sovereigns" tribes retain only those 
inherent powers that have not been taken away by Congressional plenary power. When 
determining whether a power or treaty reserved right has been taken away, the courts are to use 
the "Canons of Construction." 47 The Canons state that treaties must be interpreted as the Indians 
themselves would have understood them 48 Ambiguous terms are to be resolved and treaties 
must be liberally construed in favor of the Indians. 49 

The Marshall Trilogy laid the foundational principles of federal Indian law, which 
include that tribes retain inherent, though diminished, sovereign powers, Congress has plenary 
power over Indian affairs, and the United States has a fiduciary responsibility to Indian tribes. 
Native nations, who had exercised complete sovereignty over their lands and resources only a 
few generations earlier, now found themselves under the "protection" a federal government that 
held ultimate authority over the territories and resources on which they depended. 
2. Reservation Period/Treaty-Making 

Following the Marshall Trilogy and removal of the five "civilized" tribes from the 



See Johnson v. Mcintosh, 21 U.S. (8 Wheat.) 543 (1823) (holding tribes cannot alienate their land without 
permission of Federal government and cannot trade with foreign nations). 

44 See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831). 

45 See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831). 

46 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). 

47 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). 

48 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). 

49 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). 
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southeast United States, land hungry settlers continued to press westward. In order to secure 
land and safe passage for these settlers, the Federal government entered into treaties with Indian 
nations. 51 Indian land was exchanged for promises of goods and annuities, but most importantly 
for the promise that specific areas of their tradition homelands would be reserved for their 
"exclusive use and enjoyment." Some tribes also reserved the right of continued use of 
resources in the ceded territories. 53 

Contrary to popular belief, tribes entered negotiations as intelligent sovereign 
governments looking out for the best interests of their people. 54 However, unlike the early 
treaty-making period of the 1700s, by the 1850s negotiations between the United States and 
tribes had become much more one-sided. 55 U.S. military superiority and the sheer numbers of 
non-Indians invading and endangering resources the Indians depended on made tribes unequal 
partners in the process. 56 

Over time the United States renegotiated the treaties with tribal governments, each time 
pressing Indian nations to give up more and more land. Often treaties were changed unilaterally, 
the shipment of goods and annuities was discontinued, and promises of the undisturbed use and 



The tribes were the Cherokee, Chickasaw, Choctaw, Creek, and Seminole, considered "civilized" by white society 
because they had adopted many of the colonists' customs (including the ownership of slaves). 

51 See, e.g., Treaty with the Eastern Shoshoni, 18 Stat. 685, Art. II (1863) ("The several routes of travel through the 
Shoshonee country, now or hereafter used by white men, shall be and remain forever free and safe for the use of the 
government of the United States. . ."). 

52 See, e.g., Treaty with the Ute, 15 Stat. 619, Art. II (1868) ("The United States agree that the following district of 
country . . . shall be, and the same is hereby, set apart for the absolute and undisturbed use and occupation of the 
Indians herein named . . ."). 

53 See, e.g., Treaty with the Walla Walla, 12 Stat. 945, Art. I (1855) ("the exclusive right of taking fish in the 
streams running through and bordering said reservation is hereby secured to said Indians, and at all other usual and 
accustomed stations in common with citizens of the United States. . ."). 

54 See Charles F. Wilkinson, Indian Tribal Rights and the National Forests: The Case of the Aboriginal Lands of 
the Nez Perce Tribe, 34 Idaho L. Rev. 435, 438 (1998) (stating stereotype of Indian leaders at treaty talks as being 
passive and overmatched intellectually is wrong.). 

55 Charles F. Wilkinson, Indian Tribal Rights and the National Forests: The Case of the Aboriginal Lands of the 
Nez Perce Tribe, 34 Idaho L. Rev. 435, 439 (1998). 

56 Dean B. Suagee and Christopher T. Stearns, Indigenous Self-Government, Environmental Protection, and the 
Consent of the Governed: A Tribal Environmental Review Process, 5 Colo. J. Int'l Envtl. L. & Pol'y 59, 69 (1994). 
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occupation by Indians of reserved lands were broken. Treaty-making continued until Congress 
declared in 1871 that "no Indian . . . tribe [would] be recognized as an independent nation . . . 
with whom the [United States could] contract by treaty." 

The Supreme Court would interpret this shift in policy as meaning only that after 1871 

CO 

"relations with Indians would be governed by Acts of Congress and not by treaty." While 
Indian nations retained inherent but diminished sovereign authority over their territories, the 
treaty process significantly reduced the land base on which their cultures depended. The end of 
treaty-making brought a new policy of assimilation, which eventually led to the loss of over 90 
million acres of Indian land through the General Allotment Act of 1887. 
3. Allotment 

Over the course of the nineteenth century, U.S. views toward Indian tribes changed from 
the principle that they should be treated as separate peoples to the conviction that they should be 
assimilated into white society. Fueled by discoveries of gold and seemingly endless natural 
resources, Indian lands were needed to accommodate white expansion to the west. The 
reservation policy was seen as a mistake that encouraged Indians to remain uncivilized and 
unable to live in peace with their non-Indian neighbors. 59 Perhaps the single most defining event 
of this policy was the passage of the Indian General Allotment Act in 1887. 60 Known as the 
"Dawes Act" 61 , it provided that reservations would be divided into 160 acre parcels and allotted 
to individual Indians for the purpose of agriculture. Called a "mighty pulverizing engine to 

57 Indian Appropriations Act of 1871, 16 Stat. 544, 566 (1871). 

58 Antoine v. Washington, 420 U.S. 194, 203-04 (1975). 

59 See Indian Commissioner Charles E. Mix, Annual Report of the Commissioner of Indian Affairs (Nov. 6, 1858), 
(as reprinted in Documents of United States Indian Policy, p. 92 (Francis Paul Prucha, ed., University of Nebraska 
Press) (3d ed. 2000)) (stating too much land and removal from white society as reasons for failure to "domesticate 
and civilize" Indians). 

60 Act of February 8, 1887, ch. 119, 24 Stat. 388 (codified as amended at 25 U.S.C. §§ 331-34, 339, 341-42, 348-49, 
354, 381 (2007)). 

61 After its sponsor, U.S. Senator Henry L. Dawes of Massachusetts. 
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break up the tribal mass," allotments were held in trust by the federal government for twenty- 
five years or until the Indian landowner was considered "competent" to hold the land in fee. 63 
Any reservation lands left over after allotment were considered "surplus" and were opened for 
homesteading and white settlement. 64 Lands also passed into non-Indian hands when trust 
restrictions were lifted and they became subject to state property taxes. 

Allotment had devastating effects on tribal culture and the ability of Native nations to 
protect their lands and resources. The allotment era reduced Indian land holdings from 
approximately 138 million acres to 48 million acres and created a "checkerboard" of Indian, non- 
Indian, state, county, and federal ownership of lands within reservation boundaries. 65 This 
checkerboard pattern of ownership complicated government-to-government relations as tribal, 
state, federal, and local governments vied for control and authority. The conflict and confusion 
over jurisdiction within reservations fueled by the allotment era continues today even though, 
like the reservation policy before it, allotment was seen as a failure and was officially ended with 
the passage of the Indian Reorganization Act of 1934. 

4. Indian Reorganization Act 

A century after the Marshall Trilogy, Congress continued its de jure relations with Native 
nations, when it reversed its policy of allotment and assimilation and adopted new legislation 
which gave reservations their "first taste of self-government in nearly half a century." 66 The 
Indian Reorganization Act of 1934 ("IRA") was designed to restore tribal governments by 

62 President Theodore Roosevelt, State of the Union Message (Dec. 3, 1901) available at http://www.theodore- 
roosevelt.com/sotul.html. 

63 Act of February 8, 1887, ch. 119, 24 Stat. 388§5 (codified as amended at 25 U.S.C. §§ 331-34, 339, 341-42, 348- 
49, 354,381 (2007)). 

64 Act of February 8, 1887, ch. 119, 24 Stat. 388 §5 (codified as amended at 25 U.S.C. §§ 331-34, 339, 341-42, 348- 
49, 354,381 (2007)). 

65 John Collier, Memorandum: The Purposes and Operation of the Wheeler-Howard Indian Rights Bill, Hearings on 
H.R. 7902 before the Senate and House Committees on Indian Affairs, 73d Cong. (1934). 

66 Vine Deloria, Jr., Custer Died for Your Sins, 55 (University of Oklahoma Press 1969) (1988). 
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allowing them to organize as self-governing communities under constitutions or business 
charters. 7 By doing so, tribes would be given the opportunity of exercising their "inherent 
powers of a limited sovereignty which has never been extinguished." These inherent sovereign 
powers included regulating the use of property and prescribing the duties and procedures for 
carrying out the governmental will of the tribe. 69 

There has been much debate as to whether the IRA bolstered tribal sovereignty or 

70 

undermined tribal governments. While the end of allotment was a very positive aspect of the 
legislation, there were several aspects of the IRA that have been viewed as detrimental to tribal 
self-government. For example, tribal constitutions and charters were subject to approval by the 
Secretary of Interior and many tribes ended up with "boiler-plate" documents modeled after non- 
Indian institutions. In addition, tribes were given only one opportunity to adopt or reject an IRA 

7 1 

form of government. Once rejected, they did not have the option to reconsider. In the end, the 
issue of reconsideration was academic. A scant ten years after passage of the IRA, Congress had 
already repudiated this policy and was on the road to termination. 
5. Termination 

In the 1940s, looking to reduce government expenditures and with the Bureau of Indian 
Affairs in its sights, Congress commissioned studies to examine the possibility of ending federal 
oversight over Indian tribes. Perhaps not ironically the studies were based on the pre-contact 
philosophy of Rene Descartes and the Doomsday Survey of 1089. 72 Through these processes, 

67 Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified at 25 U.S.C. §§ 461-479 (2007)). 

68 U.S. Dep't of the Interior, Opinions of the Solicitor: Indian Affairs, 445, 447 (U.S. Gov't Printing Office 1946). 

69 U.S. Dep't of the Interior, Opinions of the Solicitor: Indian Affairs, 410 (U.S. Gov't Printing Office 1946). 

70 David H. Getches, Charles F. Wilkinson, Robert A. Williams, Jr. and Matthew L.M. Fletcher, Cases and Materials 
on Federal Indian Law, 6 th ed. (Thomson West) (201 1) at 188. 

71 Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified at 25 U.S.C. §§ 478 (2007)). 

72 Vine Deloria, Jr., Custer Died for Your Sins, 59-60 (University of Oklahoma Press 1969) (1988). In 1085 
William the Conqueror commissioned a census of land ownership called "domesday" or "doomsday" (meaning "day 
of accounting or reckoning"). See http://www.domesdaybook.co.uk/. This survey assessed the value of the land and 
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the House Interior Committee surmised that it would learn "all the basic facts needed to 
complete Indian assimilation." With the passage of House Concurrent Resolution 108, the 
United States declared its new Indian policy: to abolish federal supervision over tribes as soon 
as possible and to subject Indians to the same laws, privileges, and responsibilities as other 
citizens of the United States. 74 

Opposed by many Indian tribes, the termination policy was actually an amalgam of laws 
and programs designed to rapidly assimilate tribes into non-Indian society. Tribal assets were 
liquidated with the proceeds distributed per capita to member Indians. 75 Relocation of on- 
reservation Indians to urban areas was encouraged. Federal supervision of many areas was 
transferred to the individual states. 77 One particularly troublesome statute passed during the 
termination era was Public Law 280. With this law, Congress gave states the option to assume 

TO 

civil and criminal jurisdiction over Indian Country. Charles F. Wilkinson and Eric Biggs note 
that the individual legislative and administrative prerogatives of the termination era had several 
common consequences for affected tribes. These included fundamental changes in land 
ownership, the ending of the trust relationship, imposition of state jurisdiction, the ending of 
state tax exemptions, and the discontinuation of special federal programs. 



its assets for purposes of taxation. Id. Rene Descartes was a fifteenth century philosopher who articulated 
"philosophical skepticism," which rejects any idea that could be doubted in order to acquire a firm foundation for 
genuine knowledge. See Rene Descartes, Meditations on First Philosophy, (John Cottingham trans., Cambridge 
University Press 1641) (1996). 

73 Vine Deloria, Jr., Custer Died for Your Sins, 60 (University of Oklahoma Press 1969) (1988). 

74 67 Stat. B132 (Aug. 1, 1953). 

75 Francis Paul Prucha, The Great Father: The United States Government and the American Indians, p. 1051 
(University of Nebraska Press) (1984). 

76 Francis Paul Prucha, The Great Father: The United States Government and the American Indians, p. 1064 
(University of Nebraska Press) (1984). 

77 Francis Paul Prucha, The Great Father: The United States Government and the American Indians, p. 1044 
(University of Nebraska Press) (1984). 

78 18 U.S.C. § 1162 and 25 U.S.C. § 1360 (as amended) (2007). 

79 Charles F. Wilkinson and Eric R. Biggs, The Evolution of The Termination Policy, 5 Am. Indian L. Rev. 139, 
152-53 (1977). 



17 



No policy since the allotment era had been so destructive to Native nation's abilities to 
manage the lands and resources on which their culture depended. Termination brought many 
tribes under the jurisdiction of state governments, who historically had been their "deadliest 
enemies." 80 Tribal assets, often consisting of only the land and environmental resources on 
which they depended, were sold. However, termination also provided a "major shot in the 
supratribal arm" as it became clear to Indian nations that the costs of this policy included the end 
of tribal self-governance. Tribes began to band together and assert their rights as sovereign 
nations. 

6. Serf-Determination 
The Termination era, though publicly espoused as the Indian "Emancipation 
Proclamation," soon ground to a halt as Indians and some non-Indians alike opposed it. State 
governments, initially in support of the policy, soon realized the burdens entailed in adopting 

83 

Public Law 280 and other formerly federal responsibilities. A new era of civil and human 
rights was emerging in the United States and executive programs like the Equal Opportunity Act 
were soon applied to the "Forgotten American." Some tribes affected by termination fought 
back in the courts, eventually achieving reinstatement of their federally recognized status. In 
1970 President Richard Nixon officially ended termination and urged Congress to adopt 



United States v. Kagama, 118 U.S. 375, 384 (1886) (noting that because of the local ill feeling, the people of the 
states where they are found are often Indian's deadliest enemies). 

81 Stephen E. Cornell, The Return of the Native: American Indian Political Resurgence, p. 124 (Oxford University 
Press) (1988). 

82 See Senator Arthur V. Watkins, 311 Annals Am. Acad. Pol. & Soc. Sci. 47, 55 (May 1957) (as reprinted in 
Documents of United States Indian Policy, p. 239-40 (Francis Paul Prucha, ed., University of Nebraska Press) (3d 
ed. 2000)). 

83 Stephen E. Cornell, The Return of the Native: American Indian Political Resurgence, p. 124 (Oxford University 
Press) (1988). 

84 President Lyndon B. Johnson, Special Message to Congress on the Problems of the American Indian: The 
Forgotten American (Mar. 6, 1968) (as reprinted in Documents of United States Indian Policy, p. 249-50 (Francis 
Paul Prucha, ed., University of Nebraska Press) (3d ed. 2000)) (proposing end to termination and new policy of self- 
help, self-development, and self-determination). 

85 See, e.g., Menominee Restoration Act, 25 U.S.C. §§ 903-903f (2007). 
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legislation providing for greater tribal autonomy and control of their people, lands, and 
resources. 86 His recommendations affirmed the government-to-government relationship between 
the United States and Indian tribes and explicitly acknowledged the ongoing vitality of tribal 

87 

sovereignty. 

The first major congressional initiative under the new "self-determination" policy was the 
passage of the Indian Self-Determination and Education Assistance Act of 1975. 88 The act 
provided that the Secretaries of Interior and Health and Human Services could contract and make 
grants to tribes for the delivery of federal services. 89 For the first time tribal programs, while 
funded by the federal government, could be planned and administered by the tribes themselves. 90 
Other acts would follow, some clearly defining tribal roles and supporting self-governance, 
others merely giving lip service to the new policy. 91 
III. De Facto Sovereignty (sovereignty by practice) 

With markedly improving capacity and effectiveness. . .tribes [are] demonstrating the 
unremarkable fact that [they] have the ability to competently and fairly govern themselves and 
their reservations. 92 

According to Cornell and Kalt, the "self-determination" policy of the 1970s, created 
opportunities for tribes to assert the sovereignty promised by law. "De facto" sovereignty, 



See President Richard Nixon, Message from the President of the United States Transmitting Recommendations for 
Indian Policy, H.R. Doc. No. 91-363, 91 st Cong., 2d Sess. (July 8, 1970). 

87 See President Richard Nixon, Message from the President of the United States Transmitting Recommendations for 
Indian Policy, H.R. Doc. No. 91-363, 91 st Cong., 2d Sess. (July 8, 1970). 

88 25 U.S.C. §§ 450a-450n (2007). 

89 25 U.S.C. §450f (2007). 

90 25 U.S.C. § 450a(b) (2007). 

91 See, e.g., Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901-1963 (2007) (implementing standards for the 
protection of tribal role in juvenile proceedings involving Indian children). See also Lyng v. Northwest Indian 
Cemetery Protective Association, 485 U.S. 439, 455 (1988) (stating American Indian Religious Freedom Act of 
1978 did not create cause of action or judicially enforceable individual rights; legislative history confirmed the law 
had "no teeth in it"). 

92 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 40 (Harvard Project on American Indian Economic Development) (2004). 
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sovereignty in practice, means that Indian nations have genuine decision-making control over 
their own futures, including the use of tribal resources. 94 However, assuming de facto control 
over decisions also brings risks for tribal leaders. 95 Tribal leaders are insulated from 
responsibility as long as an outside organization (for example the federal government) makes 
development decisions, but these decisions often reflect the outsiders' agenda. 96 In the end, 
tribal members are left to deal with the consequences of the outsider's bad choices. With the 
self-determination policy tribal governments began to be proactive in the assertion of their right 
to self-government rather than reactive to non-Indian initiatives that would affect their members 
and the lands and resources on which their communities depend. 

Cornell and Kalt's research has shown that as tribes reclaim power over their own affairs 

no 

many rebuild their institutional capacity for effective self-governance. However, they warn 
that to exercise sovereignty effectively, tribes must turn it into more than a de recto moral claim 



Stephen Cornell and Joseph P. Kalt, Sovereignty and Nation-Building: The Development Challenge in Indian 
Country Today, American Indian Culture and Research Journal, Vol. 22, No. 3 , p. 188 (1998). 

94 Stephen Cornell and Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic Development on 
American Indian Reservations, JOPNA No. 2003-02, p. 15 (Harvard Project on American Indian Economic 
Development) (2003). 

95 Stephen Cornell and Joseph P. Kalt, Sovereignty and Nation-Building: The Development Challenge in Indian 
Country Today, American Indian Culture and Research Journal, Vol. 22, No. 3, p. 195 (1998). 

96 Stephen Cornell and Joseph P. Kalt, Sovereignty and Nation-Building: The Development Challenge in Indian 
Country Today, American Indian Culture and Research Journal, Vol. 22, No. 3, p. 195 (1998). 

97 Stephen Cornell and Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic Development on 
American Indian Reservations, JOPNA No. 2003-02, p. 15 (Harvard Project on American Indian Economic 
Development) (2003). 

98 Stephen Cornell, Miriam Jorgensen, Joseph P. Kalt, and Katherine A. Spilde, Seizing the Future: Why Some 
Native Nations Do and Others Don 't, JOPNA No. 2005-01, p. 7 (Harvard Project on American Indian Economic 
Development) (2005). In over two decades of research, the Harvard Project on American Indian Economic 
Development and Native Nations Institute found that in every case of sustained economic development on Indian 
reservations, the primary economic decisions were being made by the tribe, not by outsiders. Stephen Cornell and 
Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic Development on American Indian 
Reservations, JOPNA No. 2003-02, p. 15 (Harvard Project on American Indian Economic Development) (2003). 
Outside agencies had moved from the controlling influence in decisions to the role of advisor or provider of 
technical assistance. Stephen Cornell and Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic 
Development on American Indian Reservations, JOPNA No. 2003-02, p. 15 (Harvard Project on American Indian 
Economic Development) (2003). 
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or a de jure legal condition. Kalt and Singer add that de facto sovereignty is not just making 
the federal government live up to its trust and treaty obligations. 100 Tribes must recognize that 
regardless of stated policies of self-determination and government-to-government relations, 
sovereignty operationally falls to them. 101 Only they can assert sovereignty by performing the 
functions of effective governments. Kalt adds that tribes achieve self-determination by acting, 
thinking, being, and relating as independent, self-governing nations, regardless of whether they 
are recognized as such by outsiders. 103 

Ecosystem management is an area where tribes are exercising de facto sovereignty. For 
example, by pooling resources and expertise, inter-tribal organizations like the Columbia River 
Inter-Tribal Fish Commission and the Great Lakes Indian Fish and Wildlife Commission became 
powerful voices that advanced the environmental resource management goals and cultural beliefs 
of their member tribes. 104 At the same time this tribal organizations built successful, 
collaborative government-to-government relationships. 105 Also, while scholars argue as to the 



Stephen Cornell and Joseph P. Kalt, Reloading the Dice: Improving the Chances for Economic Development on 
American Indian Reservations, JOPNA No. 2003-02, p. 57 (Harvard Project on American Indian Economic 
Development) (2003). 

100 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 26-27 (Harvard Project on American Indian Economic Development) 
(2004). 

101 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 26-27 (Harvard Project on American Indian Economic Development) 
(2004). 

102 Joseph P. Kalt and Joseph William Singer, Myths and Realities of Tribal Sovereignty: The Law and Economics of 
Indian Self-Rule, JOPNA No. 2004-03, p. 26-27 (Harvard Project on American Indian Economic Development) 
(2004). 

103 Joseph P. Kalt, Policy Foundations for the Future of Nation Building in Indian Country, p. 2 (Malcolm Wiener 
Center For Social Policy) (Feb. 2001) (stating that successful tribes "do not stop at simply winning a court case or 
taking over a federal program under the contracting of Public Law 638. Rather, they recognize that rights of self-rule 
must be backed up by the institutional capacity for self-rule."). 

104 See generally Marren Sanders, Ecosystem Co-Management Agreements: A Study of Nation Building or a Lesson 
on Erosion of Tribal Sovereignty?, 15 Buff. Envtl. L.J. 97 (2008) (examining tribal sovereignty and resource 
management in the era of environmental self-determination); see also http://www.critfc.org/ and 
http://www.glifwc.org/. 

105 See generally Marren Sanders, Ecosystem Co-Management Agreements: A Study of Nation Building or a Lesson 
on Erosion of Tribal Sovereignty?, 15 Buff. Envtl. L.J. 97 (2008) (examining tribal sovereignty and resource 
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source of tribal authority to set and enforce water quality standards under the Clean Water Act , 
Native nations like the Isleta Pueblo have gained approval from the EPA for water quality 
standards that are more stringent than the State of New Mexico's standards. 
IV. Conclusion 

American Indian tribes are self-governing nations with the right to manage their own 
affairs. However, even though the legal concept of tribal sovereignty remained in intact, tribes' 
relationship with the U.S. changed dramatically with they were classified as "domestic, 
dependent nations" within the federal system. When viewed as whole, the history of U.S/tribal 
relations fits squarely under the Kalt/Singer scheme of tribal sovereignty. European "de recto" 
or moral politics and alleged superiority over savages placed tribes under the care and protection 
of the United States, eroding tribal authority over their territories as age old notions of inferior 



management in the era of environmental self-determination); see also http://www.critfc.org/ and 
http://www.glifwc.org/. 

106 Scholars debate whether the "treatment as a state" provision of the Clean Water Act recognizes inherent tribal 
sovereignty over all waters within reservation boundaries or delegates federal authority to tribes to exercise this 
power. See Jessica Owley, Tribal Sovereignty Over Water Quality, 20 J. Land Use & Envtl. L. 61, 62 (2004) 
(arguing that the TAS provision "exists to clarify tribal jurisdiction, not to create it"), Dean B. Suagee, The Supreme 
Court's "Whack- A-Mole" Game Theory in Federal Indian Law, a Theory That Has No Place in the Realm of 
Environmental Law, 7 Great Plains Nat. Resources J. 90, 146-147 (2002) (discussing EPA interpretation of section 
518); see also James M. Grijalva, Tribal Governmental Regulation of Non-Indian Polluters of Reservation Waters, 
71 N.D. L. Rev. 433, 444 (1995) ("The most potent source of tribal jurisdiction over non-Indians is federally- 
delegated power."), Keith S. Porter, Good Alliances Make Good Neighbors: The Case for Tribal-State-Federal 
Watershed Partnerships, 16 Cornell J.L. & Pub. Pol'y 495, 515 (2007) ("[CWA] confers upon tribes a degree of 
sovereignty in preserving any culturally or historically significant use of the reservation waters."), Regina Cutler, 
Note, To Clear the Muddy Waters: Tribal Regulatory Authority Under Section 518 of the Clean Water Act, 29 
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107 See City of Albuquerque v. Browner, 97 F.3d 415 (10th Cir. 1996), cert, denied, 522 U.S. 965 (1997). The court 
upheld the EPA's reading of the CWA as recognition of inherent tribal regulatory authority, concluding that the 
Pueblo could "establish [WQSs] that are more stringent than those imposed by the federal government . . . because it 
is in accord with powers inherent in Indian tribal sovereignty." Id. at 423. The court also held that the EPA could 
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108 See, e.g., Treaty with the Cherokees, 7 Stat. 18 (Nov. 28, 1785) ("The said Indians for themselves and their 
respective tribes and towns do acknowledge all the Cherokees to be under the protection of the United States of 
America, and of no other sovereign whosoever."); See also Robert A. Williams, Jr, The American Indian in Western 
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rights to land found their way into federal law. The de recto period of Indian and Euro- American 
relations provided the foundation for the "de jure" period of tribal sovereignty, in which the 
pendulum of changing federal policies had profound consequences for tribes and their ability to 
manage their lands and resources. While the self-determination policy brought opportunities for 
tribes to reclaim power over their own affairs, true "de facto" sovereignty and the return of 
genuine decision-making control has yet to be fully realized. However, even after "centuries of 
turmoil, oppression, attempted subjugation, and economic deprivation," 109 tribes continue to 
demonstrate that they have the "expertise to determine [their] own goals and objectives and to 
chart [their] own course," 110 



pope. Id. By denying the authority of the true God, pagan nations lacked "dominium" or lordship over their lands 
and did not have the property rights that sovereign Christian nations possessed. Id. 
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Indian Self-Rule, JOPNA No. 2004-03, p. 1 (Harvard Project on American Indian Economic Development) (2004). 
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